
Eurasia: Economics & Business, 10(100), October 2025
DOI https://doi.org/10.18551/econeurasia

33

1 Wysmułek, “Using Public Opinion Surveys to Evaluate Corruption in Europe: Trends in the Corruption Items of 21 International Survey Projects,
1989–2017.”
2 Paranata et al., "The Catastrophe of Corruption in the Sustainability of Foreign Aid: A Prediction of Artificial Neural Network Method in
Indonesia."
3 Joseph et al., "A Comparative Study of Anti-Corruption Practice Disclosure among Malaysian and Indonesian Corporate Social Responsibility
(CSR) Best Practice Companies."
4 Joseph et al.; Faisal et al., "The Content and Determinants of CSR Anti-Corruption Disclosure: The Case of Public-Listed Companies in
Indonesia"; Paranata et al., "The Catastrophe of Corruption in the Sustainability of Foreign Aid: A Prediction of Artificial Neural Network Method in
Indonesia."

UDC 34

ABUSE OF AUTHORITY IN CORRUPTION CRIMES: A COMPARATIVE STUDY OF
THE PRINCIPLE OF LEGALITY IN CRIMINAL LAW AND ADMINISTRATIVE LAW

Pakpahan Hatarto
Faculty of Law, Merdeka University of Malang, Indonesia

E-mail: hatarto.pakpahan@unmer.ac.id

ABSTRACT
The digital transformation of public libraries has created complex legal challenges regarding
fair use application in digital book transfers, particularly within Indonesia's copyright
framework established by Law No. 28/2014 and Library Law No. 43/2007. This research
addresses the knowledge gap between legitimate library discretion and potential copyright
violations in digital lending practices. Using normative legal research with legislative and
conceptual approaches, this study analyzed primary legal materials, secondary sources, and
tertiary materials through qualitative techniques including descriptive, comparative, and
systematic analysis across legal-normative, comparative, implementative, and accessibility
dimensions. The research reveals that Indonesia's "copyright restrictions" concept provides
legal basis for library digitization but with more specific limitations than Anglo-Saxon fair use
doctrine. The Controlled Digital Lending (CDL) model with "one copy, one user" principle
aligns with existing law, with stronger fair use justification for non-fiction, out-of-print, and
accessibility-focused digitization. However, commercial licensing restrictions, lack of first-sale
doctrine for digital objects, and limited judicial precedent create significant legal uncertainties.
Fair use laws positively impact digital book accessibility, particularly for disabled users and
rare collections, while creating administrative burdens and legal risks for libraries. The study
emphasizes urgent need for updated legal frameworks addressing digital realities, extending
first-sale doctrine to digital objects, and clarifying relationships between licensing contracts
and copyright restrictions to ensure balanced protection of creator rights and public
knowledge access.
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Global trends in corruption show a significant increase in the complexity and variety of
measurements, with a shift in focus from government actions to the role of civil society and
the private sector.1Indonesia occupies a prominent position in the international discourse on
corruption control, where the level of perceived corruption significantly affects the stability of
foreign aid and international trust.2. In terms of measuring law enforcement and government
accountability, Indonesia shows higher disclosure of integrity frameworks than Malaysia
through local government websites, reflecting stronger external pressure and public sector
reforms.3Corruption control metrics use a variety of approaches, from public perception
surveys to a CSR disclosure index showing a 44.9% level of anti-corruption disclosure by
Indonesian companies, to global indicators confirming a strong correlation between
perceptions of corruption and the stability of foreign aid.4International public sector corruption
patterns identify that in Indonesia, regional budget corruption involves political elites,
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bureaucrats, and businesspeople through abuse of authority and bribery.5, while globally,
external pressure and public legitimacy are the main drivers of integrity disclosure in the
public sector, even though corruption has been normalized through the process of
institutionalization, rationalization, and socialization in the Indonesian context.6.

Corruption in modern public administration is a crucial issue that threatens the
foundations of governance because it systematically undermines public trust, hinders the
effectiveness of services, and thwarts the sustainable development agenda. The evolution of
the public administration paradigm from the traditional model to New Public Management
(NPM), which emphasizes efficiency and accountability, has not automatically reduced
corruption; in fact, it can create new opportunities for corrupt practices if not balanced by
adequate oversight.7On the other hand, the application of good governance principles that
prioritize transparency, participation, and accountability has proven effective as an
instrument for preventing corruption.8The era of digitalization of government brings a breath
of fresh air through the implementation of e-government which increases transparency,
strengthens public participation, and enables direct communication between the government
and the public, thereby effectively suppressing corrupt practices while restoring the
government's legitimacy.9The impact of corruption on public trust is highly destructive,
significantly reducing public trust in government institutions in both democratic and
authoritarian regimes.10, with research showing that fair and corruption-free administrative
processes have a greater influence on public trust than the quality of service output.11.
Furthermore, corruption erodes the social capital of society by creating cynical, apathetic,
and pessimistic attitudes towards public institutions.12, while reducing the government's
management capacity in managing human resources, finances, and infrastructure.13. The
latest measurement methodology shows that strengthening transparency, accountability, and
oversight mechanisms is key to restoring public trust and the effectiveness of corruption
prevention.14, emphasized the urgency of comprehensive administrative reform to safeguard
the integrity of governance and achieve sustainable development goals.

The neo-institutional theory approach to law uses Scott's institutional pillars which
emphasize the regulative, normative, and cognitive dimensions to understand stability and
change in modern legal systems.15The interaction of multiple legal systems explains the
complex relationship between national, transnational, and international legal systems that
influence each other in the formation of norms and institutions.16. Democratization of
administrative processes through neo-constitutionalism emphasizes transparency,
participation, and accountability in a shift from legislative discretion to more open
administrative discretion.17Legitimacy and compliance in law are built through obedience,
clarity of norms, and recognition of institutions that test the principles of the rule of law and
judicial independence in the context of political power.18. The evolution of the principle of
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legal certainty demands clarity, consistency, and accessibility of norms to prevent
arbitrariness and ensure fair application.19The principle of proportionality in administrative law
uses the balancing test methodology to balance public interest and individual rights, test the
limits of discretion, and ensure substantive fairness in administrative decision-making.20.

Recent developments in corruption eradication demonstrate a significant
transformation from conventional approaches to integrated strategies that combine cross-
jurisdictional cooperation, technological innovation, and harmonization of international legal
frameworks. Cross-jurisdictional analysis reveals that handling transnational corruption cases
faces complex challenges due to differences in legal systems and barriers to the exchange of
evidence between countries, necessitating a more effective horizontal strategy and
international agreements to close legal gaps.21. International legal cooperation through
mutual legal assistance is a vital instrument, but its effectiveness depends on the strength of
the underlying international agreements.22. Hybrid legal mechanisms that integrate
administrative and legal approaches have been proven to strengthen anti-corruption efforts
through the implementation of international experience into national law.23. Digital
interventions in the legal system are revolutionizing the detection and prevention of
corruption, speeding up formal processes, reducing face-to-face contact, and increasing
procedural transparency.24Digital evidence has become a crucial element in cross-border
corruption investigations, despite challenges in cross-border evidence exchange and
admissibility standards in courts, which has led to the proposal to establish an international
anti-corruption court with more adaptive digital evidence admissibility standards.25The
evolution of anti-corruption law from local regulations to a global regime is reflected in the
adoption of international conventions such as the UN Convention against Corruption and
OECD regulations as primary reference standards.26Regional standards were developed to
meet global obligations while strengthening the role of law enforcement and judicial
institutions in preventing and prosecuting corruption.27The synthesis of these various
developments suggests that the effectiveness of corruption eradication in the digital era
depends on strengthening international cooperation, innovation in hybrid legal mechanisms,
and technological integration supported by harmonization of global and regional legal
standards.

Although Indonesia already has regulations governing abuse of authority through Law
No. 31 of 1999 concerning the Eradication of Criminal Acts of Corruption and Law No. 30 of
2014 concerning Government Administration that regulate discretion, there has been no
comprehensive study analyzing the potential for overlap and disharmony between the two
regulations in law enforcement practices. The unclear boundaries between legitimate
discretion and abuse of authority that can be categorized as a criminal act of corruption
creates legal uncertainty for public officials in carrying out their duties, so research is needed
to formulate a legal harmonization framework that can provide legal certainty while
preventing abuse of authority.
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According to recent research, the transformation of global governance has created
new, interconnected corruption risks in three key areas. The pandemic has prompted
governments to use emergency powers, potentially increasing the risk of corruption and
abuse of power without adequate transparency.28, while the acceleration of digital
transformation creates new vulnerabilities in e-government despite the potential to reduce
corruption through automation and transparency29In the context of climate finance, corruption
risks threaten the allocation of billions of dollars in green transition funds due to weak
governance and transparency in the management of climate change adaptation and
mitigation funds.30Research shows that corruption in the pandemic response could reach
hundreds of millions of dollars per month in the energy sector, while emergency funds face
the risk of embezzlement without adequate oversight mechanisms.31The 2024 Corruption
Perceptions Index confirms that corruption remains a global threat with a stagnant average
score of 43, with two-thirds of countries scoring below 50.32Studies show that government
digitalization has a significant negative correlation with corruption levels, but requires strong
leadership and the right institutional context to be effective.33. The $40 billion multilateral
climate fund faces corruption risks that threaten the effectiveness of achieving climate
targets, requiring a robust governance framework to protect green transition investments
from corruption.34.

Recent research in the field of anti-corruption demonstrates comprehensive
contributions spanning eight key dimensions of legal governance development. A legal
doctrine harmonization framework aims to unify definitions and sanctions for corruption
across jurisdictions, including standardizing corporate responsibility and compliance
programs as mitigating factors in corporate corruption cases. A mixed comparative legal
analysis methodology has been developed, combining analytical, functional, historical,
structural, contextual, and common-core approaches to gain a deeper understanding of
different legal systems. An evidence-based policy recommendation framework has been
developed through public integrity indicators that analyze the performance of countries'
integrity frameworks and explore contemporary challenges such as the green transition and
foreign interference. A judicial decision support system for consistent sanctioning has been
implemented through sentencing guidelines that provide a framework for standardizing
organizational and individual sanctions in corruption cases. Optimizing international legal
cooperation is strengthened through the implementation of anti-corruption conventions and
peer review mechanisms to ensure harmonization of law enforcement standards across
countries. The development of an anti-corruption legal education curriculum has been
integrated into academic programs and professional training for judges, prosecutors, and
legal practitioners to build systemic capacity. Civil society empowerment tools have been
developed through community-based monitoring platforms and strengthened whistleblower
protection mechanisms at the regional and national levels. The technology-enhanced digital
integrity system design includes the use of artificial intelligence and machine learning for
corruption pattern detection and blockchain for transparency in procurement and asset
management.

LITERATURE REVIEW

Copyright is a form of intellectual property protected by Indonesian law. According to
Article 1 number 1 of Law Number 28 of 2014 concerning Copyright, Copyright is defined as
"the exclusive right of the creator that arises automatically based on the declarative principle
after a work is realized in a tangible form without reducing restrictions in accordance with the
provisions of laws and regulations." This definition emphasizes that Copyright protection
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does not require formal registration as a constitutive requirement, but rather arises
automatically when the work has been realized in a tangible form.

Copyright contains two important dimensions, namely moral rights and economic
rights. Article 9 paragraph (1) of the Copyright Law explains that Copyright holders have
economic rights to publish, reproduce, translate, adapt, distribute, perform, announce,
communicate, and rent creations. Utilization of copyrighted works without the permission of
the creator or Copyright holder is basically a violation of these exclusive rights, except in
certain cases that are excluded by law.

The Copyright Law recognizes several restrictions that allow the use of works without
requiring permission from the creator or Copyright holder, which is conceptually similar to the
fair use doctrine in the Anglo-Saxon legal tradition. Article 44 paragraph (1) of the Copyright
Law states that "the use, taking, duplication, and/or alteration of a work and/or Related
Rights product in whole or in substantial part is not considered a violation of Copyright if the
source is stated or included in full for the purposes of: a. education, research, writing
scientific works, compiling reports, writing criticism or reviewing a problem without harming
the reasonable interests of the Creator or Copyright Holder." This provision reflects the
principle of balance between the interests of the creator and the interests of the public in
accessing information and knowledge.

Libraries have a strategic role in providing access to information and knowledge. Article
1 number 1 of Law Number 43 of 2007 concerning Libraries defines a library as "an
institution that manages a collection of written works, printed works, and/or recorded works
professionally with a standard system to meet the educational, research, preservation,
information, and recreational needs of library users." In carrying out its function, libraries are
granted a special exception in the Copyright Law. Article 47 of the Copyright Law states that
"Every library or archive institution that does not have commercial purposes may make 1
(one) copy of a Work or part of a Work without the permission of the Creator or Copyright
Holder by means of reprographic duplication of writings that have been announced,
summarized, or summarized to fulfill a person's request on the condition that the library or
archive institution guarantees that the copy will only be used for educational or research
purposes."

The digital transfer of books is one form of technological transformation faced by
libraries in the digital era. The Copyright Law regulates the transformation of copyright
formats in Article 40, which states that protected works include works in the fields of science,
art, and literature, including "translations, adaptations, arrangements, transformations, or
modifications of traditional cultural expressions." In the context of public libraries, the digital
transfer of books needs to consider the provisions of Article 47 of the Copyright Law, which
provides an exception for libraries to carry out duplication for educational or research
purposes.

The balance between Copyright protection and accessibility of knowledge is a
fundamental principle in the Copyright system. Article 44 paragraph (1) of the Copyright Law
recognizes the importance of this balance. In the context of accessibility of knowledge, the
Library Law affirms in Article 5 paragraph (1) that "The public has the same right to obtain
services and to utilize and utilize library facilities." The Library Law also states that
"Communities in remote, isolated, or underdeveloped areas due to geographical factors have
the right to obtain special library services" (Article 5 paragraph (2)), and "Communities with
physical, emotional, mental, intellectual, and/or social disabilities and/or disorders have the
right to obtain library services that are tailored to their respective abilities and limitations"
(Article 5 paragraph (3)).

The application of the fair use doctrine in the context of digital transfer of books in
public libraries faces various legal and practical challenges. One of the main challenges is
the interpretation of the "reasonable interests" of the creator or copyright holder as referred
to in Article 44 paragraph (1) of the Copyright Law. Another challenge is the rapid
development of technology, while the legal framework for copyright has not yet fully
accommodated various forms of digital transfer and utilization.
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Solutions to these challenges can be developed through progressive interpretations of
the fair use provisions in the Copyright Law. Another solution is the development of a
collective licensing mechanism that allows libraries to conduct digital transfers while still
providing fair compensation to creators or copyright holders, as permitted by Article 87 of the
Copyright Law, which regulates Collective Management Institutions.

Research questions:
1. How does fair use law apply to digital transfers of books in public libraries?
2. What are the key considerations for public libraries when applying fair use laws to

digital book transfers?
3. How do fair use laws affect the accessibility of digital books in public libraries?
4. What are the legal implications of digital book transfers under fair use laws for public

libraries?
This study aims to analyze the application and legal implications of fair use in the

context of the transfer and accessibility of digital books in public libraries, including the key
considerations and legal consequences that libraries face in providing such services.

This research has important implications for the development of library policies that
balance copyright protection with the need for public access to knowledge in the digital age.

METHODS OF RESEARCH

This study uses a normative legal research method with a combination of legislative
and conceptual approaches to analyze the application of the fair use doctrine in the digital
transfer of books in public libraries. The legislative approach was chosen because the study
focuses on the analysis of Law No. 28 of 2014 concerning Copyright and Law No. 43 of 2007
concerning Libraries, while the conceptual approach is used to examine the concept of the
fair use doctrine, copyright balance, and knowledge accessibility in the digital era.

The legal materials used consist of three types: primary (statutory regulations),
secondary (law books, scientific journal articles, previous research results), and tertiary (legal
dictionaries, encyclopedias). The collection of legal materials was conducted through a
literature study involving a regulatory inventory, identification of relevant literature,
jurisprudential research, and documentation of digital transfer implementation models.

The analysis of legal materials uses a qualitative approach with several analytical
techniques, including descriptive, comparative, interpretive, evaluative, and systematic
analysis. The research analytical framework considers four main dimensions: the legal-
normative dimension, the comparative dimension, the implementative dimension, and the
accessibility dimension.

RESULTS OF STUDY

The digital era has transformed the way public libraries provide access to knowledge,
bringing new challenges and opportunities within the existing copyright legal framework. In
Indonesia, the concept of fair use is embodied in "copyright restrictions" stipulated in Law No.
28 of 2014 concerning Copyright and reinforced by Law No. 43 of 2007 concerning Libraries.

Fair use laws in the context of public libraries provide an important framework for
institutions to digitize their book collections. In Indonesia, this principle is reflected in the
"copyright restrictions" stipulated in Law No. 28 of 2014 concerning Copyright, specifically
Article 44, which provides exceptions for educational, research, and preservation purposes.
According toRistiyono and Nurhayati (2019), libraries can legally digitize physical books in
their possession for non-commercial purposes, especially to support primary library functions
such as knowledge preservation and access. Library Law no. 43 of 2007 also strengthens
the role of libraries in preserving written works, including ancient manuscripts, which are an
important part of the national cultural heritage.

The concept of "Controlled Digital Lending" (CDL) offers a practical approach to
implementing fair use for digital libraries. This model requires libraries to lend only the
number of digital copies that correspond to the number of physical copies legally held,
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implementing the principle of "one copy, one user."(Board et al., 2020)This approach is in
line with Law No. 28 of 2014, Article 47, which permits libraries to reproduce works with
certain limitations. Fitzgerald (2020) (Fitzgerald, 2020)emphasized that the CDL model also
considers the impact on potential markets, in accordance with Article 44 paragraph (1) of the
Indonesian Copyright Law. To properly implement this model, libraries must ensure the use
of Digital Rights Management (DRM) technology and set clear loan deadlines.

Book category plays a crucial role in determining the eligibility of digital transfers under
fair use. Hansen and Courtney (2018) explain that non-fiction, out-of-print, and older books
have stronger fair use arguments than contemporary fiction or textbooks still actively
marketed. Law No. 28 of 2014, Articles 44-47, extends the exception to works that do not
harm the economic interests of the creator, supporting the application of this priority.Franklin
(2015)also observed that academic books and scholarly works generally enjoy broader fair
use protection than creative fiction.

Accessibility is an important factor that strengthens the fair use argument in book
digitization.Band (2015)highlights that digitalization to provide access to people with
disabilities obtains broader fair use protection, in line with Law No. 28 of 2014 Article 44
paragraph (2) concerning access facilities for them. Law No. 43 of 2007 concerning Libraries
also strengthens Indonesia's commitment to accessibility through Article 5 paragraph (3)
which guarantees the rights of people with disabilities to obtain adapted library
services.McDermott (2012)noted that rare or difficult-to-access books also have a stronger
justification for digitization, especially if they have educational or research value.
However,Mwanzu (2021)warned that the DRM technology required in the CDL model could
limit access for people with disabilities.

Digital transfers of books face significant legal challenges related to contractual
limitations and the first sale doctrine.McDermott (2012)emphasizes that publishers' e-book
licenses often restrict libraries' fair use rights through strict contractual terms that can
override exceptions in the Copyright Act. Law No. 28 of 2014 does not specifically address
potential conflicts between contracts and fair use rights, creating a gray area.Müller
(2012)also explained that the first sale doctrine, which allows libraries to lend physical books,
generally does not apply to digital books in many jurisdictions. In Indonesia's Copyright Law,
this concept is also not explicitly extended to digital objects.

Full-text search technology opens up new possibilities in the fair use of copyrighted
works in digital libraries.Burtle and Burright (2018)explains that full-text search capabilities
provide transformative added value that strengthens fair use claims because they create new
functionality that differs from the work's original purpose. Law No. 28 of 2014, while not
explicitly addressing transformative use, has the potential to accommodate this interpretation
through Article 44, which considers the purpose and nature of the use.

Ancient manuscripts receive special protection under Indonesian law, supporting
libraries' efforts towards digitization and preservation. Article 6 of Law No. 43 of 2007
specifically requires the public to "store, care for, and preserve ancient manuscripts in their
possession and register them with the National Library." In line with this, Law No. 28 of 2014
also places special emphasis on the preservation of national cultural heritage. The
digitization of ancient manuscripts by libraries is strongly supported within the Indonesian
legal context, not only as a form of fair use but also as a national obligation to preserve
cultural heritage.

Public libraries in Indonesia that wish to implement digital book transfers need to adopt
several practical recommendations to minimize legal risks. Hansen and Courtney (2018)
suggest that libraries develop clear takedown policies, allowing for the removal of content
upon claims of copyright infringement, in line with Law No. 28 of 2014, Article 55, concerning
the removal of content that infringes copyright.Board et al. (2020)recommends prioritizing the
digitization of low-risk content such as older books or non-fiction with high educational
value.Schlosser (2006)adds the importance of educating users about copyright restrictions
and fair use to prevent secondary infringement.

The international aspects of copyright law need to be considered by Indonesian
libraries implementing digital book transfer.Ristiyono and Nurhayati (2019), explained that
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although Indonesia has adopted some aspects of international copyright law, the copyright
restrictions in Law No. 28 of 2014 have different nuances from the United States' "fair use"
doctrine or the United Kingdom's "fair dealing".Panezi (2017)observed positive developments
in international jurisprudence that increasingly recognize the important role of digital libraries
in preserving and disseminating knowledge.

Key Considerations for Public Libraries in Applying Fair Use Law to Digital Book Transfers
In the evolving digital era, public libraries in Indonesia face significant challenges

balancing providing access to information with compliance with copyright laws. The
application of fair use laws to the transfer of digital books requires careful consideration of
various aspects.

Public libraries need to consider the intended use as a primary consideration when
applying fair use to digital book transfers.Franklin (2015) emphasizes that use for
educational, research, and preservation purposes significantly increases the chances of
digitization being classified as fair use. This is in line with Law No. 28 of 2014 Article 44
paragraph (1) letter a which specifically permits use without the creator's permission for
educational and research purposes.Ristiyono and Nurhayati (2019), also emphasized that
libraries as non-commercial institutions have a stronger position in the fair use argument,
given their primary purpose of serving the public interest.

The nature of the digitized material is also a crucial consideration in determining fair
use eligibility.Band (2015)highlighted that the type of work influences the level of protection,
with non-fiction, factual, and academic works generally receiving broader fair use protection
than creative fiction. Hansen and Courtney (2018) added another important dimension: the
publication status of the work, where out-of-print or difficult-to-access books have stronger
fair use justification. Public libraries in Indonesia can prioritize the digitization of non-fiction,
academic works, and especially books that are no longer available on the market to minimize
legal risks.

The amount of use and access restrictions are important parameters in implementing
fair use in digital book transfers.Board et al. (2020)explains the "Controlled Digital Lending"
(CDL) model which ensures that the number of digital copies does not exceed the number of
physical copies held by the library, applying the "one-copy-one-user" principle.De Castell
(2022)suggest the implementation of a limited time limit for borrowing similar to physical
borrowing to further strengthen the fair use argument.Libraries (2009)adds the importance of
restricting access to digital copies to authorized library members or registered users only.

The impact on potential markets should be a central consideration for libraries when
digitizing their collections.Fitzgerald (2020)emphasized that libraries must consider whether
digitalization has the potential to disrupt the potential market for book sales, in accordance
with the principle of Law No. 28 of 2014 Article 44 paragraph (1) regarding "not harming the
reasonable interests of the Creator".Libraries (2009)He added that if books are already
available in licensed e-book formats at a fair price, fair use claims become more difficult to
maintain. Libraries need to develop methodologies to evaluate potential market impacts
before digitizing collections. Continued from the article:

certain, especially books that are still actively marketed.McDermott (2012)reminding
about the complexity of the e-book market and the ever-changing policies of publishers, so
libraries must stay abreast of industry developments.

Proper implementation of technology is critical in balancing fair use with copyright
protection.Board et al. (2020)emphasizes the importance of libraries implementing Digital
Rights Management (DRM) to prevent unauthorized copying and distribution, in accordance
with Law No. 28 of 2014 Article 52 concerning technological control facilities.
However,Mwanzu (2021)warn that overly restrictive DRM can hinder legitimate fair use, such
as access for people with disabilities, creating a dilemma for libraries.Burtle and Burright
(2018)discuss the value of transformative features such as full-text search and indexing that
add value to the book's original function, strengthening the fair use argument.

Accessibility for people with disabilities is a special consideration that strengthens fair
use claims.Band (2015)explains that digitalization to provide access for people with
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disabilities obtains stronger legal protection within the framework of fair use. This is
supported by Law No. 28 of 2014 Article 44 paragraph (2) which specifically provides
exceptions for access for people with disabilities, as well as Law No. 43 of 2007 Article 5
paragraph (3) which guarantees the right of people with disabilities to obtain appropriate
library services. However,Mwanzu (2021)warns that DRM often does not accommodate
assistive technologies for people with disabilities such as screen readers.

Clear procedural policies are an essential foundation for implementing fair use
responsibly. Hansen and Courtney (2018) recommend that libraries establish clear takedown
policies to remove content in the event of a copyright infringement claim.Hofman et al. (2013)
emphasizes the importance of documenting the selection process and fair use
considerations made when selecting books for digitization.Schlosser (2006)added that
libraries need to develop copyright education programs to educate users about the limitations
of using digital content.

Special collections such as ancient manuscripts and damaged library materials receive
separate consideration within the framework of fair use. Article 6 of Law No. 43 of 2007
explicitly requires the public to "store, care for, and preserve ancient manuscripts" and
register them with the National Library.Libraries (2009)emphasizes that the digitization of
library materials that are threatened with damage or have already been damaged for
preservation purposes has a strong fair use justification, supported by Law No. 28 of 2014
Article 47 concerning the making of copies for preservation.

Contractual issues and the first sale doctrine bring their own complexities to the
implementation of fair use in the digital age.McDermott (2012)warns that publishers' e-book
licensing terms often override fair use rights, creating potential legal conflicts because Law
No. 28 of 2014 does not explicitly regulate the relationship between contracts and fair
use.Müller (2012) explained that the first sale doctrine, which allows libraries to lend physical
books, generally doesn't apply to digital content. Legal clarity regarding the relationship
between licensing contracts and fair use is an area that requires further attention in updating
Indonesia's copyright legal framework in the digital age.

User education is a crucial component in implementing responsible digital book
transfers.Schlosser (2006)emphasizes the importance of libraries educating users about the
limitations of digital content use and the consequences of violations.Devi and Kumar
(2023)highlights the role of library professionals as mediators between creator rights and
user needs. Law No. 43 of 2007 Article 6 paragraph (1) letter e specifically states the
obligation of the public to "comply with all provisions and regulations in the use of library
facilities", providing a legal basis for establishing and implementing rules for the use of digital
materials.

The Impact of Fair Use Law on the Accessibility of Digital Books in Public Libraries
Fair use laws play a crucial role in shaping the accessibility landscape of digital books

in Indonesian public libraries, creating a dynamic balance between copyright protection and
providing access to information. Through copyright restrictions stipulated in Law No. 28 of
2014 and supported by Law No. 43 of 2007 concerning Libraries, public libraries have a legal
basis for providing digital access to diverse user groups.

Fair use laws have a significant impact on the accessibility of digital books for people
with disabilities in public libraries.Band (2015)highlights that fair use provides a legal basis
for libraries to develop alternative formats that are accessible to people with disabilities
without requiring special permission from the copyright holder. This is in line with the
provisions of Law No. 28 of 2014 Article 44 paragraph (2) which specifically permits
"facilitating access to a Work for the blind, visually impaired or reading-impaired" without
being considered a violation of Copyright. However,Mwanzu (2021)warns that Digital Rights
Management (DRM) technologies often used to comply with the technical aspects of fair use
can act as barriers to accessibility if not properly designed to work with assistive
technologies.

Fair use has a significant positive impact on expanding digital library collections,
especially for works that are difficult to access.McDermott (2012)explains that fair use
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provides libraries with a legal basis for digitizing rare or commercially unavailable books,
expanding public accessibility to valuable knowledge. Hansen and Courtney (2018) identify
out-of-print books as low-risk candidates for digitization under fair use, as they do not
compete directly with an active market. The digitization of ancient manuscripts receives
specific support through Law No. 43 of 2007, Article 6, which explicitly mandates the
preservation of ancient manuscripts as national cultural heritage.

The fair use-supported digital lending model has created a new paradigm in library
services.Board et al. (2020)describes the Controlled Digital Lending (CDL) model which is
based on the principle of “one copy, one user”, where the library only lends the number of
digital copies equal to the number of physical copies legally owned.De Castell
(2022)highlights that fair use can support remote access to library collections, especially
important for users in remote areas or in situations such as a pandemic that limit physical
access, in accordance with the spirit of Law No. 43 of 2007 Article 5 paragraph (2)
concerning library services for remote areas.

The transformative features enabled by fair use have fundamentally increased the
accessibility of information in digital collections.Burtle and Burright (2018)analyzes how the
full-text search feature provides significant transformative added value, enabling users to find
specific information that would not be possible in traditional physical formats.Band
(2015)underscores that fair use-supported indexing and tagging of digital content
dramatically improves information discovery, creating new accessibility to existing
knowledge.

Commercial licensing restrictions create significant challenges for libraries in providing
broad digital access.McDermott (2012)warns that publishers' e-book licensing terms often
explicitly override fair use rights, creating a potential conflict because Law No. 28 of 2014
does not yet clearly regulate the relationship between contracts and copyright
restrictions.Müller (2012)explains that libraries generally only acquire licenses for e-books,
not full ownership, which limits their ability to apply traditional lending models in a digital
context.Koehn and Hawamdeh (2010)observed that licenses often require the
implementation of technological restrictions that can significantly limit accessibility.

Digital preservation supported by fair use plays a critical role in ensuring long-term
accessibility to digital content.Libraries (2009)identified that fair use allows libraries to make
backup copies for preservation purposes, in line with Law No. 28 of 2014 Article 47 which
specifically allows libraries to make copies for preservation.Samuelson (1995)highlights the
importance of format migration to ensure continued accessibility as technology changes,
which can be categorized under the concept of "media transfer" in Law No. 28 of 2014
Article 7.

Fair use has a significant impact on supporting access for education and research in
digital libraries. Franklin (2015)Franklin (2015)explains that fair use substantially expands the
possibilities for using digital books for learning, especially in the context of distance
education, in accordance with Law No. 28 of 2014 Article 44 paragraph (1) letter a which
provides exceptions for educational purposes.Devi and Kumar (2023)emphasizes that library
professionals can play a crucial role in mediating access for scholarly research purposes
based on the fair use doctrine.

Economic constraints on the application of fair use significantly affect the scope of
accessibility a library can provide.Fitzgerald (2020)emphasizes that fair use always takes into
account the impact on the work's potential market, limiting the type or amount of accessibility
that can be provided if it has the potential to significantly impact sales.Libraries
(2009)explains that fair use is usually more limited if the book is commercially available in the
same format, consistent with Law No. 28 of 2014 Article 47 concerning the availability of
copies in fair condition.

The international dimension of fair use creates additional complexities that affect cross-
border accessibility.Ristiyono and Nurhayati (2019), noted that copyright restrictions in Law
No. 28 of 2014 apply territorially in Indonesia, limiting cross-border access to library digital
collections.Afori (2013)identify the challenges posed by differences in interpretation of fair
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use between countries, which affect the possibility of global harmonization to support digital
book accessibility.

Legal Implications of Digital Book Transfers Under the Fair Use Act for Public Libraries
Digital book transfers in Indonesian public libraries exist within a complex legal

landscape, as they lie at the intersection of fair use, copyright, and the realities of evolving
technology. Law No. 28 of 2014 on Copyright and Law No. 43 of 2007 on Libraries provide a
basic framework, but they do not yet comprehensively address the dynamics of digital
lending.

The transfer of digital books in public libraries is affected by fundamental differences in
the legal basis of fair use between jurisdictions.Ristiyono and Nurhayati (2019), emphasized
that the concept of "fair use" in the United States differs significantly from the "copyright
restrictions" adopted in Law No. 28 of 2014 in Indonesia, with Indonesian provisions tending
to be more specific and less flexible.Müller (2012)explains that one of the biggest legal
challenges is the lack of a first sale doctrine for digital objects, which traditionally provides
the legal basis for libraries to lend physical books. Law No. 28 of 2014 does not explicitly
extend the first sale doctrine to digital objects, creating legal uncertainty for libraries wishing
to implement digital lending services.

Public libraries that undertake digital book transfers must consider the risks of legal
liability that may arise.Board et al (2020)warned that libraries implementing digital lending
models, especially those that have not been legally tested such as Controlled Digital Lending
(CDL), are at risk of facing lawsuits from copyright holders based on Law No. 28 of 2014
Article 105 which gives copyright holders the right to file a lawsuit for damages for
infringement.Hofman et al. (2013)adding that libraries can also be held responsible for
secondary violations committed by users if they do not implement adequate controls, in line
with Law No. 28 of 2014 Article 10 which prohibits managers of places from allowing the sale
or duplication of goods resulting from copyright infringement.

The digital book transfer implementation model carries its own legal implications that
libraries need to understand.De Castell, (2022)explained that the Controlled Digital Lending
(CDL) model with the principle of "one copy, one user" although popular internationally, has
not been legally tested in many jurisdictions including Indonesia, and has not been
specifically regulated in Law No. 28 of 2014.Fitzgerald (2020)highlights the important
distinction between reproduction and distribution in copyright law, where digital transfer
always involves reproduction which is regulated differently from physical distribution in Law
No. 28 of 2014 Article 9.

The potential conflict between licensing contracts and copyright law is a crucial aspect
of the legal implications of digital book transfers.McDermott (2012)warns that commercial e-
book licensing terms often explicitly contradict fair use permitted by law, creating a
problematic situation because Law No. 28 of 2014 does not explicitly regulate the
relationship between licensing contracts and copyright restrictions.Afori (2013)illustrates that
licensing provisions often function as “private copyright law” that can be much stricter than
formal law, creating potential conflicts between freedom of contract and public policy
regarding access to information in the Indonesian context.

The types of works transferred digitally have different legal implications depending on
their characteristics. Hansen and Courtney (2018) identified that the digitization of
commercially unavailable (out-of-print) books has a stronger legal justification, despite not
being explicitly regulated in Law No. 28 of 2014, because the market impact is minimal. Law
No. 43 of 2007, Article 6, provides strong support for the digitization of ancient manuscripts
as part of the obligation to preserve national cultural heritage, creating a relatively secure
legal basis for libraries wishing to digitize their historical collections.

The intended use in digital book transfers significantly influences its legal
implications.Libraries (2009)emphasized that digitalization for preservation purposes
receives stronger legal protection, in accordance with Law No. 28 of 2014 Article 47
concerning the making of copies for preservation.Band (2015)identified that format transfer
for access for people with disabilities receives special protection in the law, in line with Law
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No. 28 of 2014 Article 44 paragraph (2) concerning facilitation of access for people with
disabilities.

The limited precedent and varying judicial interpretations create legal uncertainty in the
transfer of digital books.Panezi (2017)noted that legal precedent for digital book transfers in
libraries is still very limited, especially in Indonesia which does not yet have specific
jurisprudence on book digitization by libraries.Fitzgerald (2020)warned that judges may
interpret copyright restrictions differently, creating significant uncertainty for libraries because
Law No. 28 of 2014 provides general criteria, but its practical implementation depends on
court interpretation.

Public libraries need to adopt risk mitigation strategies to minimize the negative legal
implications of digital book transfers. Hansen and Courtney (2018) recommend developing a
clear takedown policy to remove content upon claims of infringement, in line with Law No. 28
of 2014, Article 55, concerning reporting copyright infringement.Hofman et al. (2013)
emphasizes the importance of libraries documenting fair use analyzes before digitizing
collections, creating a written record of legal considerations that can strengthen the library's
legal position in the event of a dispute.

The legal complexities surrounding digital book transfers highlight the need for an
updated legal framework.Müller (2012)emphasized that existing copyright laws need to be
updated to accommodate digital realities and the role of libraries, considering that Law No.
28 of 2014 has not fully accommodated the complexities of digital book transfers in
libraries.Müller (2012)also identified a push to extend the first sale doctrine to digital objects
to support digital lending, which would require an amendment to Law No. 28 of 2014 or a
progressive judicial interpretation.

Digital book transfers have significant practical implications for public library
operations.Libraries (2009)underscores that implementing digital book transfers while
adhering to legal provisions creates a substantial administrative burden. Hansen and
Courtney (2018) note that legal ambiguity may encourage libraries to limit their digital
collections to low-risk works only, potentially limiting libraries' effectiveness in providing
comprehensive information access as mandated by Law No. 43 of 2007.

Key Findings on the Application of the Fair Use Doctrine in the Digital Transfer of Book
Works in Public Libraries

This research on the application of the fair use doctrine to the digital transfer of works
in public libraries reveals several important findings. In Indonesia, this concept is embodied
in "copyright restrictions" in Law No. 28 of 2014, which provides exceptions for educational,
research, and preservation purposes. The "Controlled Digital Lending" (CDL) model, with its
"one copy, one user" principle, aligns with the provisions of this law.

The type of book influences the eligibility for digitization, with non-fiction, out-of-print,
and older books having stronger fair use justifications. Accessibility for people with
disabilities is specifically protected under the Copyright Act and the Library Act,
strengthening the case for digitization for this purpose. However, libraries face legal
challenges related to contractual restrictions and the lack of a first-sale doctrine for digital
books.

Full-text search technology provides transformative value that strengthens fair use
claims. Ancient manuscripts also enjoy special protection, supporting digitization as a cultural
heritage preservation effort. To minimize legal risks, libraries are advised to develop clear
takedown policies, prioritize the digitization of low-risk content, and provide user education.

Key considerations for libraries include intended use, nature of the material, volume of
use, impact on potential markets, technology implementation, and accessibility. Fair use
positively impacts accessibility for people with disabilities and the expansion of digital
collections, particularly for rare works. The CDL model creates a new paradigm in library
services, balancing access with respect for creators' rights.

Legal implications include fundamental differences in legal frameworks across
jurisdictions, risks of legal liability, complex implementation models, conflicts with commercial
licenses, and limited judicial precedent. These findings highlight the need to update the legal



Eurasia: Economics & Business, 10(100), October 2025
DOI https://doi.org/10.18551/econeurasia

45

framework to accommodate digital realities, extend the first sale doctrine to digital objects,
and address the administrative burdens and budgetary challenges facing libraries in the
digital age.

DISCUSSION OF RESULTS

This study reveals the complex dynamics in the application of the fair use doctrine to
the digital transfer of works in Indonesian public libraries. The main findings indicate that the
concept of fair use in Indonesia is manifested as "copyright restrictions" in Law No. 28 of
2014, which, although providing a legal basis for libraries to digitize collections, but with more
specific and less flexible restrictions than the fair use doctrine in Anglo-Saxon countries. The
Controlled Digital Lending (CDL) model with the principle of "one copy, one user" is an
approach that is in line with the provisions of the law, although it is not explicitly regulated.

The study also identified key considerations for libraries in applying fair use laws.
Libraries should consider the intended use, nature of the material, volume of use, impact on
potential markets, technology implementation, accessibility for people with disabilities,
procedural policies, special treatment for certain collections, contractual issues, and user
education. Libraries' non-commercial purposes and focus on education and research
strengthen the justification for fair use, while non-fiction, academic works, and books no
longer available in the marketplace have a stronger justification for digitization.

Regarding the impact of fair use laws on digital book accessibility, research reveals
that fair use has a positive impact on digital book accessibility, particularly for people with
disabilities and for rare or difficult-to-access works. Digitization for people with disabilities
enjoys specific protections under the Copyright Act and the Library Act, while the CDL model
strikes a pragmatic balance between expanding access and respecting creators' rights.
Transformative features such as full-text search enabled by fair use have fundamentally
improved the accessibility of information in digital collections. However, findings also reveal
that commercial licensing restrictions and contractual limitations can significantly limit the
accessibility libraries can provide.

The research also identified various legal implications facing libraries. These
implications include fundamental differences in the legal basis for fair use across
jurisdictions, the risk of legal liability, the complexity of implementation models, conflicts with
commercial licensing, variations in protection based on the type of work, limited judicial
precedent, and administrative and operational burdens. This legal uncertainty creates a
complex environment for Indonesian libraries, which must consider not only the text of the
law but also the potential for varying judicial interpretations. These findings highlight the need
to update the legal framework to accommodate digital realities and extend the first sale
doctrine to digital objects.

The findings of this study align with several previous studies. This study confirms
Parchomovsky and Weiser's (2010) view that the fair use doctrine alone is insufficient to
protect user rights in the digital age, particularly given technological and contractual
constraints that can override fair use rights. Consistent with Geiger (2010), this study
emphasizes the importance of viewing copyright and information access rights as
complementary, not contradictory, matters, particularly for libraries seeking to utilize digital
technologies for preservation and access. The findings regarding the complexity of copyright
status in digitized materials also confirm Benson's (2022) research, which emphasizes the
importance of copyright review protocols in managing digital library collections.

This research is also in line withBoard and Stutzman (2020).which proposes a
Controlled Digital Lending model as a way to create a balance between copyright holder
rights and the public interest. The findings regarding digitalization for people with disabilities
support this research.Band (2015)which highlights that digitalization to provide access to
people with disabilities is subject to broader fair use protections. Findings about
transformative features such as full-text search also confirm researchBurtle and Burright
(2018) which explains that full-text search capabilities provide transformative added value
that strengthens fair use claims.
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This research's novel contribution includes a comprehensive analysis of the application
of fair use doctrine in the specific context of public libraries in Indonesia, taking into account
the uniqueness of the Indonesian legal system. It also provides an analytical framework that
integrates various aspects of the application of fair use doctrine, from its fundamental
principles to its practical implementation, while considering the balance between the
protection of creators' rights and the accessibility of knowledge to the public. Furthermore, it
highlights the importance of a risk-based approach in the application of fair use doctrine, with
specific recommendations to prioritize the digitization of low-risk content such as ancient
manuscripts, books that are no longer available on the market, and academic works with
high educational value.

From a theoretical perspective, this research enriches our understanding of the fair use
doctrine in the Indonesian legal context. The findings demonstrate that although this concept
originates from the Anglo-Saxon legal tradition, its application in the Indonesian legal system
has undergone adaptations and modifications in accordance with the national legal
framework. This research also expands the theoretical framework on the relationship
between copyright and access to information in the digital era, emphasizing the importance
of balancing the protection of creators' rights with the public interest in accessing knowledge.

From a practical perspective, this study offers guidance for public libraries
implementing digital transfers of books. Practical recommendations include developing clear
takedown policies, prioritizing the digitization of low-risk content, documenting the selection
process, and collaborating with other library communities to develop best practices. The
study also provides insights into how libraries can implement a Controlled Digital Lending
model by ensuring that the number of digital copies does not exceed the number of physical
copies legally held, implementing Digital Rights Management, and establishing clear loan
terms.

From a policy perspective, this study highlights the need for an updated legal
framework to accommodate the digital reality in the library context. Findings of legal
ambiguity regarding the relationship between licensing contracts and copyright restrictions,
as well as the absence of a first sale doctrine for digital objects, point to the need for more
comprehensive copyright law reform. The study also emphasizes the importance of policies
that strengthen the role of libraries in digital preservation and knowledge access, including
through specific exceptions for libraries in the digital context.

One unexpected finding in this study is the irony that the Digital Rights Management
(DRM) technology required in the Controlled Digital Lending (CDL) model to protect copyright
can actually hinder accessibility for people with disabilities. Although Law No. 28 of 2014 and
Law No. 43 of 2007 provide special protection for people with disabilities, strict
implementation of DRM technology can hinder the use of assistive technologies such as
screen readers. This creates a conflict between compliance with copyright law and fulfilling
access rights for people with disabilities.

Another surprising finding is that while digitization can significantly improve
accessibility, public libraries face substantial administrative and operational burdens in
implementing the legal digital transfer of books. This can hinder digitization efforts, especially
for libraries with limited resources, potentially creating a wider digital divide.

Another unexpected finding is that the conflict between licensing contracts and
copyright law creates a significant legal gray area. While Law No. 28 of 2014 provides
copyright restrictions that support the role of libraries, commercial e-book licensing provisions
often explicitly override fair use rights. The lack of legal clarity regarding the supremacy
between contractual and copyright restrictions in Law No. 28 of 2014 creates a situation
where libraries implementing digital transfers of licensed books can face breach of contract
lawsuits even though their actions may be protected under fair use.

This research has several methodological strengths. The normative-juridical approach,
which combines legislative and conceptual approaches, enables a comprehensive analysis
of the relevant legal framework. The use of primary, secondary, and tertiary legal materials
also enriches the analysis with various perspectives and sources of information. The
research's analytical framework, which considers four main dimensions (legal-normative,
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comparative, implementative, and accessibility), also allows for a holistic and comprehensive
analysis.

However, this study also has several limitations. As a normative legal study, it focuses
on the analysis of legal documents and literature, without empirical data from public libraries
on actual practices and challenges in implementing digital transfers of books. The limited
legal precedent in Indonesia regarding the application of the fair use doctrine in the digital
context also limits the jurisprudential analysis that could provide insights into the practical
interpretation of relevant legal provisions. This study also focuses on the Indonesian context,
which, while providing in-depth insights into the uniqueness of the national legal system, may
limit the generalizability of the findings to a broader international context.

While this study provides comprehensive insights into the application of fair use
doctrine to the digital transfer of books in public libraries, several knowledge gaps remain to
be addressed. First, further research is needed to explore the practical implementation of
digital transfer of books in Indonesian public libraries, focusing on case studies and empirical
analysis of how libraries navigate the complexities of copyright law in their digitization
practices. Second, research is needed to explore alternative business models and licensing
schemes that can facilitate the digital transfer of books while ensuring fair compensation for
creators and publishers.

Future research could also focus on the technical aspects of implementing Controlled
Digital Lending in Indonesian libraries, including the types of Digital Rights Management
technologies that best suit local contexts and how these technologies can be designed to
balance copyright protection with accessibility, particularly for people with disabilities.
Furthermore, research is needed to explore the socio-economic impacts of library
digitization, including how this affects access to knowledge across various demographic and
geographic groups in Indonesia.

From a policy perspective, future research could focus on developing a more
comprehensive legal framework to facilitate the digital transfer of works in public libraries,
including how Indonesian copyright law can be updated to accommodate digital realities and
how conflicts between licensing contracts and copyright restrictions can be addressed.
Research is also needed to explore the potential harmonization of international copyright
laws to support cross-border accessibility to library digital collections.

Finally, interdisciplinary research that combines legal, library and information
technology, technology, and disability studies perspectives can provide a more holistic
understanding of the complexities of digital transfer of books in public libraries. Such an
interdisciplinary approach can help identify innovative solutions that balance the various
interests and values involved in library digitization, such as copyright protection, knowledge
accessibility, cultural heritage preservation, and social inclusion.

CONCLUSION

This study reveals the complex dynamics of the application of fair use doctrine in the
digital transfer of works in Indonesian public libraries. Key findings indicate that the concept
of fair use, manifested as "copyright restrictions" in Law No. 28/2014, provides a legal basis
for libraries to digitize collections but with specific limitations compared to fair use doctrine in
Anglo-Saxon countries. The Controlled Digital Lending (CDL) model with the principle of "one
copy, one user" is an approach that aligns with the provisions of the law, although not
explicitly regulated. Key considerations for libraries include the intended use, the nature of
the material, the amount of use, the impact on the potential market, the implementation of
technology, and accessibility. Fair use has a positive impact on accessibility for people with
disabilities and the expansion of digital collections, especially for rare works. However,
commercial licensing and contractual restrictions can significantly limit the accessibility that
libraries can provide.

The contributions of this research include a comprehensive analysis of the application
of the fair use doctrine in the specific context of Indonesian public libraries, with an analytical
framework that integrates various aspects from basic principles to practical implementation.
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Theoretically, the research enriches the understanding of the adaptation of the fair use
doctrine in the Indonesian legal system and expands the theoretical framework on the
balance between copyright and information access in the digital era. Practically, the research
offers guidance for libraries in implementing digital transfers of books, including
recommendations for the development of takedown policies, prioritization of low-risk content
digitization, and implementation of the CDL model. Policy implications highlight the need to
update the legal framework to accommodate digital realities, clarify the relationship between
licensing contracts and copyright restrictions, and develop a first sale doctrine for digital
objects.

While this study provides comprehensive insights, several limitations should be
acknowledged, including its focus on analyzing legal documents without empirical data from
libraries, limited legal precedent in Indonesia regarding digital fair use, and limited
generalizability to the international context. Overall, the study emphasizes the importance of
striking a balance between copyright protection and access to knowledge, as well as the
need for adaptive policies to accommodate the development of digital technology while
respecting creators' rights.
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